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sideration or pretence whatever, can sive, it was subject to the power existing 

deprive a future legislature of its exer- in succeeding legislatures to exercise the 

cise in the absolute annihilation of corpo- power of eminent domain, 

rate franchises, upon a just and adequate Thus this most interesting decision is 

compensation : Backus v. Lebanon, 1 1 N. sustained by a great weight of authority, 

H. 19. and what appears to be at first blush 

Under the above decisions, and bear- unjust, on closer investigation is found 

ing in mind that public necessity must to be based on cogent reasons of public 

demand it, and adequate compensation policy and upon sound law. 

must be made, the law is, that even if A. G. Simkall. 

the grant to appellant had been exclu- Cincinnati, O. 



Supreme Court of Ohio. 
ALVAH BRADLEY et al. v. LEVI F. BAUDER. 

Shares of stock in a foreign corporation, owned by a resident of Ohio, are taxable 
in that state, notwithstanding the capital of the corporation is taxed in the state 
where the corporation is located. 

The provisions of the Act of May 11th 1878, subjecting such shares of stock so 
owned to taxation in this state, are not in conflict with the constitution. 

Taxation is not double in a legal sense, unless the double tax is levied upon the 
same property within the same jurisdiction. 

The capital of a corporation, no matter what it may be invested in, and the indi- 
vidual shares of stock are different properties, of distinct species. 

The situs of shares of stock, for purposes of taxation, is the domicile of the owner. 

This action was brought to enjoin the auditor of the county of 
Cuyahoga from placing upon the duplicate for taxation, in pur- 
suance of a direction from the Board of Equalization of the city 
of Cleveland, investments in the capital stock of corporations 
created in other states, owned by the plaintiffs, residents of this 
state. 

The corporations were railroad, mining, manufacturing and 
express companies, and each derived its franchises wholly from the 
state where it was located. 

The petition avers that their capital stock is all invested in real 
estate and other fixed property, situated in other states, where the 
same is annually listed and taxed, and where their entire business 
is transacted, and that no part of either is within this state, or 
subject to its jurisdiction. 

The defendant demurred to the petition for want of sufficient 
facts to constitute a cause of action. 

On appeal to the District Court, a preliminary injunction was 
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granted, and on plaintiffs' motion the cause was reserved for 
decision by this court. 

R. P. Ranney, for plaintiffs. 

Marvin, Laird §■ Cadwell, for defendant. 

The opinion of the court was delivered by 

Boynton, J. — The sole question arising upon the demurrer to 
the petition, is whether the shares of stock in corporations created 
in other states, which shares are owned by persons residing here, 
are taxable under our constitution and laws, where the capital stock 
of the corporation is invested in real and fixed property situated in 
the state in which the corporation exists, and where by the laws of 
such state the same is required to be listed for taxation. 

The claim of the learned counsel for the plaintiffs is, that the 
right, in such case, to levy and collect a tax upon the shares of 
stock of such owner, finds no warrant either in the constitution or 
the statute. 

The constitutional power to tax shares of stock in foreign com- 
panies, owned by residents of Ohio, was directly involved in Wor- 
thington et ux. v. Sebastian. 25 Ohio St. 1, in which case it was 
held, that the duty imposed by the statute to tax such shares was 
neither in violation of the constitution of the state, nor of the 
United States. 

The question arose under the Act of 1859 (2 S. & C. 1438) ; 
but the provisions of that act, in respect to property made subject 
to taxation, were substantially the same as those of the Act of 
1878, under which the right is asserted to tax the shares of the 
plaintiffs in foreign companies. 

It therefore follows that if that case was correctly determined, 
it is decisive of the present. We have carefully examined the 
grounds on which it rests, and are entirely satisfied with the con- 
clusion there reached. 

No provision of the constitution is more explicit in its terms 
than that relating to the subject of taxation. With few exceptions 
in which, from considerations of public policy, a discretion is left 
to the legislature to impose a tax or not, the constitution impera- 
tively enjoins the passage of laws taxing by a uniform rule " all 
moneys, credits, investments in stocks, joint-stock companies, or 
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otherwise ; and also all real and personal property, according to its 
true value in money :" Art. 12, sect. 2. 

In pursuance of this requirement, it was provided by the Act 
of 1878, that " all property, whether real or personal, in this state, 
and whether belonging to individuals or corporations ; and all 
moneys, credits, investments in bonds, stocks, or otherwise, of 
persons residing in this state, shall be subject to taxation, except 
only such as may be expressly exempted therefrom." 

Thus, both the constitution and the statute expressly name 
"investments in stocks" as one of the subjects of taxation, with- 
out any restriction or limitation as to the place or state where such 
"stocks" may be authorized or issued. And that the meaning of 
the term should admit of no doubt, it was declared " to include all 
moneys invested in the capital or stock of any association, corpo- 
ration, joint-stock company, or other company, the capital or stock 
of which is or may be divided into shares, which are transferable 
by each owner, without the consent of the other partners or stock- 
holders, for the taxation of which no special provision is made by 
law, held by persons residing in this state, either for themselves or 
others." 

It was moreover provided by the 1st section of said act, defining 
the property subject to taxation, that the term "personal pro- 
perty" should, inter alia, be held "to mean and include, every 
share, portion or interest in the capital stock of a corporation ;" 
and by section 13 of the act relating to the listing of property, it 
was further declared, that " property of every description, moneys 
and credits, investments in bonds, stocks, joint-stock companies, or 
otherwise, shall be listed in the name of the person who was the 
owner thereof on the day preceding the second Monday of April, 
in each year ; but no person shall be required to list for taxation 
any share or shares of the capital stock of any company, the 
capital stock of which is taxed in the name of such company." 

In view of these provisions, it is perfectly obvious that shares 
of stock in corporations wherever located, owned by our citizens, 
are subject to taxation, except in cases falling within the operation 
of the proviso of section 13, and provided that the statute is open 
to no constitutional objection. The proviso to the 13th section, 
exempting from taxation any share or shares of stock in any com- 
pany, the capital stock of which is taxed in the name of the 
company, is a substitute for the same provision found in the first 
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clause of section 59 of the Act of 1859. It had in that act, and 
has in the Act of 1878, no reference to shares of stock in foreign 
companies. It is only where the capital stock of the company is 
required to he taxed in Ohio, that the right to such exemption 
obtains. The capital of the corporation is the property of the 
corporation, and it can only be taxed in the state where the pro- 
perty is located. The right of taxation is limited to persons, 
property and business within the jurisdiction of the state where 
the right is attempted to be exercised : Railroad Co. v. Pennsyl- 
vania, 15 Wall. 300. Investments in stocks in foreign companies 
owned by residents here, if property within the state, are not only 
made subject to taxation by the constitution, but, as we have seen, 
their taxation is expressly required by the statute. 

It is, however, contended, that because the capital of the com- 
pany is invested in real and fixed property in the state where the 
corporation is located, and in which state taxes upon the same are 
regularly levied and paid, a tax here upon the shares of stock of 
those residing here, is a tax upon the same property, and therefore 
results in double taxation. 

The argument is : that the capital of the corporation is invested 
in property which is taxed in the name of the corporation, and 
that the shares in the capital stock, when owned by individuals, 
only represent proportions in the ownership of such property, and 
hence, to tax the shares is another mode of taxing the property of 
the corporation and that a tax upon both, although the tax upon 
one is imposed by another state, violates the rule or principle of 
equality established by the constitution. This argument, how- 
ever plausible it seems, has never met with favor from the courts. 
Double taxation, in a legal sense, does not exist, unless the double 
tax is levied upon the same property within the same jurisdiction. 
Here the property owned by the plaintiffs, is not only not the same 
as that owned by the corporation, but its situs, so far as shares of 
stock are capable of one, is in a different state. 

The capital of a corporation, whatever invested in, and the 
individual shares of stock, are distinct species of property : Par- 
tington v. Tennessee, 95 U. S. 679. The owner of a share of 
stock owns no part of the capital of the company : Watson v. 
Spratley, 10 Exch. 236. The corporation is its sole owner, hold- 
ing the same, it is true, in trust for the purposes for which the 
corporation was created, and upon its winding up, for the benefit 
Vol. XXVIII.— 98 
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of creditors and shareholders. The ownership of a share of stock 
is but the ownership of the right to participate, from time to time, 
in the net profits of the business, and upon the dissolution of the 
corporation to a portion of the assets after the payment of the cor- 
porate debts. It is personal property, which, upon the death of the 
owner, goes to his administrator, and not his heirs, although the 
entire capital of the corporation may consist of real estate. He 
may sell or dispose of it at pleasure, and in so doing works no 
change or modification in the title to the corporate property. And 
when not otherwise provided by statute, its situs for purposes of 
taxation follows and adheres to the domicile of its owner. This 
proposition is supported by a great weight of authority : The State 
v. Branin, 3 Zab. 484 ; Newark Qity Bank v. Assessor, 30 N. J. 
(Law) 13 ; Barrington v. County Commissioners, 36 Pick. 572 ; 
Oliver v. Washington Mills, 11 Allen 268 ; Whitesell v. County 
of Northampton, 49 Penn. St. 526; Cooley on Taxation 16; Burr, 
on Taxation 188. 

The same principle governs a chose in action ; for purposes of 
taxation, its situs is that of the domicile of the owner, although 
the debt is secured by a mortgage upon realty in another state, and 
by agreement of the parties expressly made subject to its laws : 
Kirtland v. Sotchkiss, 42 Conn. 426. 

In our opinion the constitutional power to tax shares of stock, 
owned by our citizens in corporations located without the state, does 
not depend on whether the capital of the corporation is or is not 
taxed in the state where the corporation is created. 

The power is the same, whether the capital of the corporation is 
there taxed or not; otherwise the power of taxation conferred by 
the constitution, would be made to depend upon the operation of 
laws of a foreign jurisdiction — a proposition so obviously ill founded 
that the moment it is stated its falsity becomes apparent. 

In Dwight v. Mayor, 12 Allen 316, the plaintiff, the owner of 
shares in a foreign railroad corporation, sought a deduction from 
the tax upon his stock, by reason of the tax on the property of 
the corporation in the state where the same was located. The right 
to such deduction was denied, the court remarking that " shares in 
a foreign railroad corporation held by citizens of this state, are 
fully taxed here, and no deduction is made for any taxation to 
which the corporations are subject, in the states where they are 
located. So it is in regard to shares held by our citizens in banks, 
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insurance companies, and other moneyed corporations, situated in 
other states. Such shares when held by our citizens are here 
treated as so much personal estate, following the person of the 
owner, and taxable at their full value in this Commonwealth, 
regardless of what may be the foreign law as to taxation of the 
capital or any part of it elsewhere." 

This case is but one of a great number that hold the same 
doctrine. 

The demurrer is sustained, the injunction vacated and petition 
dismissed 



This decision will finally set at rest, in 
Ohio, the right of the legislature to enact 
a law, taxing shares of stocks owned by 
residents of Ohio, in what are called 
foreign corporations. 

The constitution and laws of Ohio had 
been considered of so unfriendly a cha- 
racter to stockholders (on account of im- 
posing a personal liability equal to the 
amount of stock held in Ohio companies), 
that for years Ohio capitalists have 
sought for investment in corporations 
outside of the state, supposing that by 
so doing they were not only escaping 
personal liability, but also that the shares 
of stock which they were thus investing 
in, would be free from taxation in Ohio, 
inasmuch as the corporations paid taxes 
upon their personal property and real 
estate in the states where they were cre- 
ated. The wording of the constitution 
of that state, art. 12, sect. 2, which 
reads : " Laws shall be passed, taxing, 
by a uniform rule, all moneys, credits, 
investments in bonds, stocks, joint-stock 
companies, or otherwise ; and also all 
real and personal property, according to 
its true value in money" — would seem 
to have been reasonably clear, and to 
have demanded of the legislature the 
passage of laws taxing these stocks. 

Acting under this .direction, the legis- 
lature has, since the adoption of the Con- 
stitution of 1852, enacted laws substan- 
tially like the one under which this cause 
arose. Yet it was thought by many able 
lawyers that it was neither the intention 



of these acts nor of the constitution to 
compel a return of these stocks for taxa- 
tion, for the reasons so ably expressed 
by Judge Rannet, in his brief, support- 
ing his petition in this case, namely : 

"1. No word in the constitution or 
laws expressly defines such interests as 
the subjects of taxation. If they are 
covered at all, it is only by general lan- 
guage, which it is completely settled 
must be restrained by construction to 
persons and things within the territorial 
limits of the state : Steamboat Ohio v. 
Stunt, 10 Ohio St. 582 ; Booth v. Hub- 
bard, 8 Id. 243 ; Stetson v. Bank, 2 Id. 
174 ; Woodard v. Railroad Co., 10 Id. 
122 ; Miller v. Ewer, 27 Me. 509 : Far- 
num V; Blackstone, 1 Sumn. 46. 

"2. The basis of taxation in this state 
is property alone, and property within the 
jurisdiction of the state. 

" The residence of the owner is wholly 
immaterial : Exchange Bank v. Bines, 3 
Ohio St. 1 ; City of Zanesville v. Rich- 
ards, 5 Id. 589 ; Carrier v. Gordon, 21 
Id. 605 ; People ex rel. Hoyt v. Commis- 
sioners of Taxes, 23 N. Y. 224. 

"8. To tax property situated in other 
states, and there rightfully subjected to 
taxation, is double taxation, and subjects 
the same owner to a burden of taxation 
twice as large as that imposed upon pro- 
perty differently situated, and is a posi- 
tive violation of the principle of equality 
ordained by the constitution : Same au- 
thorities. 

"4. The statute itself defines ' invest- 
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ments' in the stock of corporations as 
personal property (not debts or choses in 
action), from whieh no deductions can 
be made. Its actual situs — the place 
where the investment is made and re- 
mains — is the place of its rightful taxa- 
tion, and if beyond our territorial limits, 
it cannot be legally taxed here. 

"5. It stands admitted by the plead- 
ings that all the assets and property of 
these corporations consists of real estate 
and fixed property in the states incorpo- 
rating them, and that the entire capital 
of each is invested therein ; that upon all 
this property (and in one of the states the 
entire market value of the stock and fran- 
chises in addition), taxes are regularly 
levied and paid where it is situated. 
Under such circumstances there is no 
' value in money' to the shares of stock 
outside of the property in -which they are 
invested. That property being taxed 
' in the name of the company' — the 
trustee of the shareholders — the ' shares 
of the capital stock' in the hands of 
shareholders are expressly exempted from 
further taxation by the 13th section of 
the Act of 1878 : 56 O. L. 175. 

"6. Any other construction of the 
law would make it plainly unconstitu- 
tional. Aside from the few exemptions 
to be made at the discretion of the legis- 
lature, what may be taxed, must be 
taxed, and taxed equally according to its 
money value. In obedience to the con- 
stitution, the property of domestic corpo- 
rations is taxed ' the same as the pro- 
perty of individuals,' and the stock- 
holders, on account of their investments 
in it, are not taxed. In other words, 
the property held by domestic corpora- 
tions, and not investments in it, is alone 
taxed, and so much of it as consists of 
fixed property outside the state, and 
taxed there, is not taxed here, and can- 
not be. 

" To treat residents of the state, own- 
ing the same investments in property 
held by foreign corporations differently, 
is to discriminate against them, and to 



produce that inequality of burden con- 
demned by the constitution. It is tax- 
ation upon the person, on account of 
his residence, and not upon property, 
within the power of the state to tax, or 
to protect from taxation in the state 
where it is situated : Bridge Co. v. 
Mayer, 31 Ohio St. 328. 

" 7 . A corporation is a purely local 
institution. It must dwell in the state 
that creates it, and can have no existence 
in other states. Its franchises are pure 
creations of the state, and inseparably 
blended with the property it acquires ; 
they together constitute the money value 
of all it has, as well as that of the natural 
persons who compose and own it. Shares 
in its capital stock, when sold to and 
held by individuals, are but shares and 
proportions in the ownership of these 
elements of value, and the certificates 
of such ownership are but the title-deeds 
of the interest owned, and no more trans- 
fer the property from its situs in one 
state to that of another than the posses- 
sion of a patent or deed, by a resident 
of Ohio, for lands in Michigan, would 
subject the value of the lands to taxation 
here : Story Confl. Laws, sect. 383 ; 0. 
$• M. Railroad Co. v. Wheeler, 1 Bl. 
286 : Bank of Augusta v. Earle, 13 Pet. 
512 ; Tappan v. Merchants' Nat. Bank, 
19 Wall. 499 ; B.Sr 0. Railroad Co. v. 
Cary, 28 Ohio St. 211. 

" But whatever may be thought of the 
proper construction of our laws, to my 
mind it is clear beyond a shadow of a 
doubt that the state has no taxing power 
over the property described in the peti- 
tion and undertaken to be returned for 
taxation. 

"It is now completely settled that 
'the power of taxation of a state is 
limited to persons, property and busi- 
ness within her jurisdiction,' and that 
' all taxation must relate to one of these 
subjects : ' Railroad Co.r. Pennsylvania, 
15 Wall. 300 ; Tappan v. Bank, 19 Id. 
499. 

" The first and the last of these sub- 
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jects may be laid out of the present case ; 
the first because such taxation is abso- 
lutely prohibited in this state, and the 
last because it is conceded that no busi- 
ness is done in the state. 

' ; And thus the whole matter is re- 
duced to the single question whether 
investments in real and fixed property in 
another state, held by a corporation 
there, and constituting its capital stock, 
and there paying full taxes according to 
its value, are again subject to taxation 
in this state ? 

' ' If such property were held by the 
natural persons who compose the corpo- 
ration, either by legal or equitable Jitlc, 
no one would pretend that it could be, 
although the owners continued to reside 
in this state. 

' ' No single reason upon which taxa- 
tion has been supposed to be founded, 
would justify such an imposition. It 
would receive no protection from our 
laws, and would owe nothing for any 
protection. 

' ' And yet, while the property remains 
exactly the same in nature and kind, 
and the respective interests of the pro- 
prietors in it the same, because the state 
in which it is situated, the better to ena- 
ble the proprietors to use and improve 
it, sees fit to confer upon them corporate 
unity and perpetual succession, and 
thereby more completely localizing both 
property and proprietors, and justly en- 
titling itself to impose taxes upon it all 
for the franchises conferred and protec- 
tion afforded : it is claimed that this 
very process brings it all, and its whole 
value, into Ohio for the purpose of im- 
posing another tax upon it here. 

" When gross absurdity, instead of the 
'perfection of human reason,' comes to 
be the foundation of jurisprudence, such 
a proposition may be maintained, and 
never before : Mechanics' Bank v. Rail- 
road Co., 13 N. Y. 627 ; Railroad Co. v. 
Schuyler et al., 17 Id. 595; Maltby v. 
Railroad Co., 52 Penn. St. 140. 

The premise being that these shares 



are not property, and therefore are not 
taxable, the question fairly arises, what 
is property ? 

A promissory note, in one sense, is a 
mere representative of money or of other 
value. Money itself is the mere repre- 
sentative of value : because they have a 
representative character, are they the less 
property ? The term property is the 
mere expression of a right, which one 
has to or in things — "the term things 
being the technical word expressive of 
every object, except man, which may 
become the active subject of right. 
Things are divided into corporeal and 
incorporeal. Incorporeal things are not 
the object of sensation, but are creatures 
of the mind, being rights issuing out of a 
thing or things corporeal, or concern- 
ing or exercisable within the same, as an 
obligation, a hypothecation, a servitude, 
and in general that which consists only 
in a certain right :" Bouv. L. Diet, and 
authorities cited. 

Under this definition, a share or certi- 
ficate of stock is well included. It is an 
incorporeal thing, the subject of owner- 
ship ; that ownership is absolute. It 
may be transferred, and with the trans- 
fer, all rights of the former owner termi- 
nate. It may be pledged as a collateral ; 
may be devised by will, and all those 
rights which cluster around any incorpo- 
real thing, go with and appertain to it. 
If this is true, then these shares are pro- 
perty, growing out of a "corporeal 
thing" or corporation; therefore incor- 
poreal. Being property, they are the 
subjects of ownership, but that owner- 
ship follows the situs of the owner, be- 
cause they arc " incorporeal." 

A few examples will more fully illus- 
trate. 

A bond, issued by a city, town or 
railroad company, belongs to this class 
of property, and can only be taxed 
where its owner resides. 

A promissory note ; a bill of exchange ; 
a mortgaged security (unless, by the laws 
of the state, the mortgage is treated as a 
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conveyance of so much of the real estate, corporations are taxable where their 

and a deduction is made in the value owners reside. 

of the property accordingly) : all stand The authorities are numerous, but it 
upon the same basis. And the premise is not necessary to refer to them here, as 
that nothing is the subject of taxation in the leading ones are referred to in the 
Ohio but property, does not lead to the decision ; but we would call attention to 
conclusion that stocks may not be taxed, a very able article upon this subject, con- 
but the contrary. Other states are hold- tained in the Am. Law Reg. (N. S.), 
ing in the same manner, and we have no vol. 18, page 1. 
doubt the rule will be settled everywhere, A. J. Marvin. 
that stocks and shares of stocks in such Cleveland, O. 



Supreme Court of Rhode Island. 
PROVIDENCE CHRISTIAN UNION v. GEORGE C. ELIOTT. 

A. conveyed to B. certain realty by a deed poll in which specified rents were 
reserved for periods of time described. B. entered under the deed. Held, that by 
his entry B. contracted to pay the rents as reserved. 

B.'s contract being an implication of law was not within the Statute of Frauds. 

A. could maintain assumpsit against B. for the rent due and unpaid. 

By his entry B. adopted the conditions of A.'s deed, and could not terminate his 
holding by vacating the premises without the consent of A. 

Exceptions to the Court of Common Pleas. 
B. N. and S. S. Lapham, for plaintiff. 
Tillinghast and Ely, for defendant. 

The opinion of the court was delivered by 

Durfeb, C. J. — This action is assumpsit to recover the rent for 
two quarters of certain premises demised by the plaintiff to the 
defendant for a term of ten years by deed under seal, wherein 
rent was reserved, payable quarterly, at the rate of $500 per 
annum for the first two years, $600 for the next three, and $1000 
for the remaining five years. The lease was drawn in the form 
of an indenture, and, having been executed by the plaintiff, as 
lessor, was delivered to the defendant as lessee, who, without 
having executed it or any counterpart, entered on the demised 
premises under it and paid the rent reserved for five years. The 
defendant then vacated the premises, claiming that his term under 
the lease, which was lost or not producible, had expired, and 



